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THE NON-LAWYER GUARDIAN AD LITEM IN
CHILD ABUSE AND NEGLECT PROCEEDINGS:
THE KING COUNTY, WASHINGTON,
EXPERIENCE
In the past twenty years there has been an increasing recognition that
abused and neglected children' need independent advocates to promote
their "best interests" in juvenile court proceedings. 2 All states now require or permit the appointment of guardians ad litem 3 to advocate for
4
such children.
Most commentators agree that a guardian ad litem is necessary to protect the interests of an abused and neglected child. 5 There is disagreement, however, on the role and responsibilities of this guardian. Debate
has focused on two central issues: First, whether or not the guardian ad
litem should be an attorney; and second, what standards the guardian ad
litem should use in determining the child's best interests. How these dis1. Under the Federal Child Abuse Prevention and Treatment Act of 1974, abuse is defined as any
"physical or mental injury, sexual abuse or exploitation, negligent treatment, or maltreatment of a
child under the age of eighteen . . . by a person who is responsible for the child's welfare under
circumstances which indicate that the child's health or welfare is harmed or threatened thereby." 42
U.S.C. § 5102 (Supp. V 1981). For a general discussion of various definitions of child abuse, see
Fraser, IndependentRepresentationfor the Abused andNeglected Child: The GuardianAd Litem, 13
CAL. W.L. REv. 16, 19-20 (1976); Note, Unequal andInadequateProtection Under the Law: State
Child Abuse Statutes, 50 GEo. WASH. L. REv. 243 (1982). See also infra note 39 (Washington state
definition of child abuse).
2. See infra notes 15-16 and accompanying text.
3. Guardians ad litem are special guardians appointed for the limited purpose of representing the
interests and rights of their wards in the proceedings that gave rise to their appointment. Their authority ends with the final judgment resulting from those proceedings. Solender, The GuardianAdLitem:
A ValuableRepresentative or an Illusory Safeguard?, 7 TEx. TECH L. REv. 619, 619 (1976). Guardians ad litem differ from general guardians in that they are not responsible for the general care and
supervision of either the person or the estate of their ward and may not interfere with the child's
person or property. Comment, Protectingthe Interests of Children in Custody Proceedings:A Perspective on Twenty Years of Theory and Practice in the-Appointment of GuardiansAd Litem, 12
CREIGHTON L. REv. 234, 234 (1978). Historically, a guardian ad litem was appointed by the court to
represent a child named as a defendant; a "next friend" was appointed to represent the child as a
plaintiff. Fraser, supranote 1, at 27. Guardians ad litem are closely supervised by the courts. Without court approval, guardians cannot make binding agreements, waive rights, or settle cases. Solender, supra note 3, at 623. The guardian ad litem, due to the limited appointment, is generally not
governed by the law of guardianship. Note, GuardiansAdLitem, 45 IowA L. REv. 376,376 (1960).
4. See infra notes 10-11. The term "advocate for" is used, rather than "represent," because
guardians ad litem's duties go beyond merely representing the child's stated desires. See infra notes
15-16.
5. See, e.g., H. FOSTER, A "BILLOF RIGHTS" FOR CHILDREN 44 (1974) (suggests appointment of
counsel whenever child's welfare or placement is at issue); IJA-ABA JUVENILE JuSTICE STANDARDS
PROJECT. STANDARDS RELATING TO ABUSE AND NEGLECT § 5.2D, at 109 (independent representation
should be mandatory) [hereinafter cited as ABA STANDARDS].
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agreements are resolved will significantly affect the role the guardian ad
litem plays in child abuse proceedings.
Part I of this Comment surveys the various theories of the role of the
guardian ad litem in child abuse proceedings. Part II turns to the need for
independent representation for abused children and the appropriate role of
the guardian ad litem. It demonstrates that neither the state nor the parents
can adequately protect the interests of abused children and concludes that
a guardian ad litem plays an important role for the children.
Part III outlines the Washington state child abuse legislation and
discusses the use of guardians ad litem in Washington child abuse proceedings. This legislation provides the framework for the King County
Court Appointed Special Advocate Program in Seattle, Washington,
which is outlined in Part IV. Based on the success of that program, Part V
concludes that volunteer guardians ad litem trained in the legal and social
aspects of child abuse, with lawyer consultation and services as needed,
can effectively and economically advocate the best interests of abused
children. Part VI suggests that legislatures adopt standards that will make
guardians ad litem more effective.
I.

ROLE OF A GUARDIAN AD LITEM IN CHILD ABUSE
PROCEEDINGS

Historically, it was believed that parents acted in their children's best
interests and that the children's interests were the same as their parents' .6
Courts and legislatures permitted parents to care for, control, and discipline their children without state intrusion. 7 It was not until 1962 that
child abuse was even recognized as an observable, clinical condition and
8
a serious threat to children's lives.
Since the 1960's, states have shown an increasing willingness to intervene in family matters to protect children. Since 1962, state legislatures
have also gradually recognized that abused children should be represented
in juvenile court proceedings. 9 Some states now require appointment of a
6. Fraser, supra note 1,at 17-18.
7. Bell, Terminationof ParentalRights: Recent Judicialand Legislative Trends, 30 EMORY L.J.
1065, 1065 (1981).
8. Fraser, supra note I, at 18.
9. In 1962, New York created a system of "law guardians" to provide legal representation for
minors in neglect and juvenile delinquency cases. N.Y. FAM. CT. ACT §§ 241-249a (McKinney 1975
& Supp. 1982-83). Colorado was the first state to require the appointment of a guardian in child
abuse cases. COLO_ REV STAT § 19-10-113 (Supp. 1982).
An important influence in recognizing children's right to representation was the United States Supreme Court's decision in In re Gault, 387 U.S. 1(1967). That decision recognized that children are
entitled to certain constitutionally guaranteed safeguards when their liberty is endangered, including
the right to independent counsel in judicial proceedings. Id. at 41. In Gault. the Supreme Court of
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guardian ad litem in abuse proceedings. 10 At least one state merely permits such an appointment. "1
The Child Abuse Prevention and Treatment Act of 197412 provided a
major incentive to providing guardians ad litem in abuse proceedings. To
receive federal funds for the prevention and treatment of child abuse,
states must appoint guardians ad litem to represent the interests of abused
children in judicial proceedings. 13
The role and responsibilities of a guardian ad litem in child abuse proceedings vary from state to state. General agreement exists, however, on
the guardian's role as an investigator and participant in court proceedings. 14 It is generally recommended that the guardian ad litem actively
participate in the process by interviewing the child, parents, and interested parties; examining social worker, medical, law enforcement, and
psychiatric reports; requesting examinations of the child or parents if necessary; subpoenaing witnesses; presenting a recommendation to the court;
and appealing any decision deemed not to be in the child's best interest. 15
Most commentators concur that the child, through his or her guardian, is
entitled to the same rights that other parties have with respect to pretrial
16
discovery, presentation of evidence, cross-examination, and appeal. It
has also been urged that guardians ad litem should act as negotiators 17 and
strive to resolve disputes before they reach the court. 18 If the matter goes
to court, the guardian ad litem should ensure that court orders are followed. 19
In contrast to these areas of general agreement, there are several areas
Arizona had dismissed the petition for writ of habeas corpus filed by the parents of a 15-year-old boy
who had been committed as a juvenile delinquent to a state industrial school for an indeterminate
sentence. The Supreme Court reversed the dismissal because due process protections had been denied. Id. at 4.
10. See, e.g., ALA. CODE § 26-14-11 (1975); CONN. GEN. STAT. ANN. § 17-38a(f)(2) (West Supp.
1982); N.J. STAT. AtN. § 9:6-8.23(a) (West 1976).

11.

See ARIZ. Rav. STAT. ANN. § 8-225(A) (Supp. 1982-83).

12. 42U.S.C. §§5101-07(1976&Supp.V 1981).
13. 42 U.S.C. § 5103(b)(2)(G) (1976); 45 C.F.R. § 1304.3-3 (1982). Section 5103(b)(2)(G) of
the U.S.C. provides: "In order for a State to qualify for assistance under this subsection, such State
shall ... provide that in every case involving an abused or neglected child which results in a judicial
proceeding a guardian ad litem shall be appointed to represent the child in such proceedings .... "
14. See, e.g., Fraser, supranote 1, at 23; Duquette, Liberty and Lawyers in Child Protection, in
Tim BATrERED CHILD 320 (3d ed. 1980); Isaacs, The Role of the Lawyer in Child Abuse Cases, in
HELPING THE BATrERED CHILD AND His FAMILY 230 (1972).
15. See, e.g., Fraser,supranote 1, at 35-41.
16. See, e.g., id. at 40-41; Isaacs, supranote 14, at 231-32.
17. Chamberlain & Eaton, Protecting the Abused and Neglected Child, 19 N.H. BAR J. 25,

45-46 (1977).
18. Id.
19. Davidson, The Guardian Ad Litem: An Important Approach to the Protectionof Children,
CHILDREN TODAY 20, 23 (March-April 1981).
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of controversy regarding the role of the guardian ad litem. Most fundamental is the question whether the guardian should be an attorney. 20 Although most commentators suggest or assume that the guardian ad litem
should be an attorney, 2' state statutes generally do not specify any qualifications. 22 A second issue is the appropriate standard to be used by the
guardian ad litem in determining the best interest of the child. 23 The
"child's best interests" is rarely defined and it is unclear how much
weight the child's expressed wishes should be given.
Despite the disagreement regarding the guardian's qualifications and
the interests the guardian should protect, there is general agreement that
the independent representation provided by the guardian ad litem is important because the other parties to the proceeding cannot effectively advocate for the child.
11.

NEED FOR INDEPENDENT REPRESENTATION FOR ABUSED
CHILDREN

A.

The Child's SpecialInterests

Most abused children are very young. 24 They generally are unable to
identify their problems and interests and demonstrate to the court how
their best interests may be served. These children often face the possibility of removal from their homes or other restrictions on their liberty. An
independent advocate is necessary to assure that their due process rights
are not violated.25
The people who might naturally represent the child cannot adequately
fill that role. Neither the parents nor the state can be assumed to have
interests that coincide with the child's. The parents, who often are the
20.

See infra Part V.

21. They argue that lay guardians lack the ability to confront the parents' and state's attorneys on
equal legal footing. Fraser, supra note 1, at 30. Fraser's argument for lawyers is typical:
As juvenile courts become more cognizant of children's rights, and as courts in general become
more structured and sensitive to due process safeguards, the layperson is at an increasing disadvantage. .-. . Such an appointment [should] be made to one who understands the "system" and
how it can be used most effectively for the child's interests.
Id. Other commentators argue that protection of the child's interests requires a skilled advocate.
Comment, Appointing Counsel for the Child in Actions to Terminate ParentalRights, 70 CALIF L.
REV 481,497(1982).
22. See, e.g., WASH. REV CODE § 26.44.053 (1981).
23. See infra Part VI.

24.

Fraser & Martin, An Advocate for the Abused Child, in THE ABUSED CHILD: A MULTIDISCI-

PLINARY APPROACH TO DEVELOPMENTAL ISSUES AND TREATMENT 165, 165 (H. Martin ed. 1976).
25. See Comment, A Recommendation for Court-Appointed Counsel in Child-Abuse Proceed-

ings, 46 Miss L.J. 1072, 1090-92 (1975) (favoring representation for abused children based on due
process considerations).
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people accused of abusing or neglecting the child,2 6 cannot provide independent representation. Moreover, the mother and father often have conflicting ideas regarding the child's interests. If the child has been living
with someone other than a natural parent, that custodial person's interest
in keeping the child may also conflict with the interests of the child or
natural parents. 27
Nor does the state social worker, who is generally the petitioner in a
child abuse case, always represent the child effectively. An oversupply of
cases and a shortage of caseworkers curtail investigation and individualized treatment of cases. 2 8 Insufficient funds may also limit the alternatives-psychiatric, diagnostic, and treatment programming-that the
state can seek, even though the alternatives may be in the child's best
interests. 29 Over the course of a case, continuity is lost if different
caseworkers are responsible for the same case. Because the social worker
fills a prosecutorial role, it is inappropriate for the social worker to also
represent the child. Finally, the social worker files the petition alleging
that the child has been abused and should be declared dependent. The city
or state attorney then presents the petition to the court and introduces the
evidence, thus assuming a quasi-prosecutorial role on behalf of the social
worker. 30 The state must prove the facts alleged in the petition, which
generally means it must attempt to prove that the person accused did in
fact abuse the child. If the state is successful, it may remove the child
from the home, even though the child's best interests may not be fur31
thered by removal.
The court is responsible for the protection of the child's safety and interests. Nevertheless, the court cannot be the advocate for the child. 32 If
the judge becomes an active advocate for the child, impartiality is lost. 33
Furthermore, the judge does not investigate the child's situation but relies
34
on presentations by the various parties to the proceeding.
26. Fraser, supranote 1, at 31 & n. 12.
27. Comment, supranote 21, at 504.
28. Comment, Courts:Seen and Not Heard: The Child's Need for His Own Lawyer in Child
Abuse and Neglect Cases, 29 OKLA. L. REv. 439, 442 (1976). During the 1970's in Washington,
Child Protective Services dealt with more than 10,000 children per month who had been abused or
neglected. BUREAU OF CHILDREN'S SERVICES, WASH. DEPT OF SOCIAL & HEALTH SERVICES, PROTECTING THE ABtSED AND NEGLECTED CHILD (April 1980).

29. Redeker, The Right of An Abused Child to Independent Counsel and the Role of the Child
Advocate in ChildAbuse Cases, 23 VILL. L. REV. 521, 529 (1977-78).
30. Fraser & Martin, supranote 24, at 172.
31. See, e.g., Musewicz, The Failureof FosterCare: FederalStatutory Reform and the Child's
Right to Permanence, 54 S. CAL. L. REV. 633 (1981).
32. Fraser & Martin, supranote 24, at 172.
33. Bross, LegalAdvocacyfor the MaltreatedChild, 14 TRIAL, July 1978, at 29, 30.
34. Id.
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Time ofAppointment of GuardianAdLitem

A number of commentators argue that independent representation
should be provided for the child only if one of the other parties to the
proceeding is unable to promote the child's best interests. 35 But if no one
is appointed to investigate the child's situation, how can the court determine that no party is promoting his or her interests? Furthermore, until
the case is at an advanced stage, a party's interests are not easily discerned.
Appointing guardians ad litem when abuse petitions are first filed enables the guardians to best ascertain and promote the child's interests.
Guardians ad litem appointed later may lose effectiveness because they
have less time to investigate and formulate recommendations. In addition, guardians ad litem are likely to investigate more thoroughly and negotiate more successfully before parties become set in their positions and
take on adversarial roles. Prompt appointment of guardians ad litem ensures continuity, which is important for children likely to be shuffled
from one foster home and one caseworker to another. Finally, even a temporary separation from home may cause serious psycholpgical harm, especially to young children. 36 Guardians ad litem appointed at the inception of a proceeding can minimize harm by hastening the proceedings.
Commentators now generally recognize that appointment of a guardian
ad litem in abuse proceedings is necessary because the parents and social
worker cannot always adequately protect the child's best interests. Early
appointment of a guardian ad litem assures the most effective representation.
III.
A.

WASHINGTON CHILD ABUSE LAWS
Procedurefor Child Abuse Cases

An understanding of the King County Guardian Program requires familiarity with the procedures and terminology of child abuse proceedings
35.

J. GOLDSTEIN. A. FREUD & A. SOLNIT. BEFORETHE BEST INTERESTS OFTHE CHILD (1979). The

authors believe that appointment of a guardian for the child would be detrimental to the relationship
between parent and child. They propose, therefore, that the court appoint counsel only when the
child's parents have been disqualified as the legal representatives of their child's interest or when the
parents request, but cannot afford, such counsel. Id. at 111-12. In such cases, counsel would serve
only during the dispositional hearings. Id. at 114-15.
Another author argues that separate counsel for the child is necessary only where counsel for one of
the participants in the proceedings cannot be relied on to adequately advocate the child's interests.
Comment, supra note 21, at 483.
36. See generally J. GOLDSTEIN. A. FREUD & A. SOLNrr. BEYOND THE BEST INTERESTS OF THE
CHILD 31-32 (1979).
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in Washington. The basic functions of these state procedures are identification, reporting, protection, adjudication, and rehabilitation. 37 The juvenile court has exclusive original jurisdiction over all proceedings relating
38
to children alleged to be abused or neglected.
In the first stage, suspected cases of child abuse are identified and reported. 39 Washington, like all other states, requires specified persons to
report all cases in which there is "reasonable cause to believe" that a
child has suffered abuse or neglect. 40 After the law enforcement agency
or Department of Social and Health Services receives such a report, 4 1 the
42
department investigates and provides protective services if needed.
If the child is placed in shelter care, the parent or custodian is entitled
to a preliminary shelter care hearing. 43 The parents or guardian must be
informed of their rights, including their right to appointed counsel. 44 The
-child must be released to the parent at the time of the hearing unless the
court finds reasonable cause to believe that the child lacks suitable super37. Comment, supra note 25, at 1079. The current Washington child abuse legislation is codified
as the Abuse of Children and Adult Developmentally Disabled-Protection-Procedure, WASH. REV.
CODE ch. 26.44 (1981 & Supp. 1982) [hereinafter cited as Abuse of Children Act], and the Juvenile
Court Act in Cases Relating to Dependency of a Child and the Termination of a Parent and Child
Relationship, WASH. REv. CODE ch. 13.34 (1981 & Supp. 1982) [hereinafter cited as Juvenile Court
Act].
38. WASH. REV. CODE § 13.04.030 (1981).
39. Id. WAsH. REv. CODE § 26.44.020(12) (Supp. 1982) defines child abuse or neglect as "the
injury, sexual abuse, sexual exploitation, or negligent treatment or maltreatment of a child by any
person under circumstances which indicate that the child's health, welfare and safety is harmed
thereby." This definition is similar to the definition under the Federal Child Abuse Prevention and
Treatment Act, supra note 1.
40. WASH. REv. CODE § 26.44.030 (Supp. 1982). The persons required to report suspected child
abuse are any practitioner, professional school personnel, registered or licensed nurse, social worker,
psychologist, pharmacist, or employee of the Department of Social and Health Services. Section
26.44.060 gives reporters of suspected abuse immunity from civil and criminal liability which might
result from their reports. A conscious failure to report suspected child abuse constitutes a gross misdemeanor. Id. § 26.44.080.
41. Id. §26.44.030.
42. Id. § 26.44.050 (1981). Expedited procedures are provided for placing a child in temporary
housing ("shelter care") without a court order "if there is probable cause to believe that the child is
abused or neglected and that the child would be injured or could not be taken into custody if it were
necessary to first obtain a court order." Id. A physician or hospital administrator may detain a child
upon the reasonable belief that the person legally responsible for the child presents an "imminent
danger to the child's safety." Id. § 26.44.056 (Supp. 1982). A child may not be held for more than
72 hours without court order. Id. § 13.34.060(1).
43. Id. § 13.34.060 (Supp. 1982). No child may be detained for more than 30 days without a
court order authorizing continued shelter care. Id. § 13.34.060(8).
44. Id. §§ 13.34.060(3), 13.34.090 (1981 & Supp. 1982). The court in In re Luscier, 84 Wn. 2d
135, 524 P.2d 906 (1974), required court-appointed counsel for indigent parents in proceedings
where deprivation is likely to be permanent. In re Myricks, 85 Wn. 2d 252, 533 P.2d 841 (1975),
extended that right to temporary deprivation proceedings where the likelihood of eventual permanent
deprivation is substantial.
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vision and care or that "release would present a serious threat of substan45
tial harm to the child."
If the child is placed in a safe home and sufficient evidence of child
abuse has been acquired, the actual adjudication proceeds. The court
holds a factfinding hearing on the petition and makes written findings of
fact. 46 If the court determines that the child has not been abused or neglected, legal proceedings cease and the child is returned to the parents.
If, however, the court determines that the child has been abused, a dispositional hearing is held to determine to whom temporary custody should
be awarded and what treatment should be offered to the child and parents
to reunite and strengthen the family. 47 The status of a child found to be
abused or neglected, and thus dependent, must be reviewed by the court
at least every six months. 48 Whenever a child is ordered removed from
the home, steps must be taken to try to return the child to the home. 49
A petition to terminate parental rights may be filed if (1) the child has
been found to be dependent, (2) the court has entered a dispositional order, (3) the child has been removed from the custody of the parents for at
least six months, (4) there is little likelihood that conditions will be
remedied so that the child can be returned to the parent soon, and (5)
continuation of the parent-child relationship "clearly diminishes the
child's prospect for early integration into a stable and permanent
home." 50 The court may order termination of parental rights if it finds
that the above elements are established by "clear, cogent, and convincing
evidence" and such an order is in the "best interests of the child." 5 1
B.

Appointment of a GuardianAd Litem in Child Abuse Proceedingsin
Washington

As in most other states, it is not clear in Washington whether a guardian must be appointed, what qualifications are required, or what the
45. WASH REV- CODE § 13.34.060(6) (Supp. 1982).
46. Id. § 13.34.110 (1981). No social file or social study may be considered by the court in
connection with the factfinding hearing or prior to factual determination, except as otherwise admissible under the rules of evidence. The general public is excluded from the hearings. Id.
47. Id. To aid the court in its disposition, a social study must be made by the agency or person
filing the petition. Id. § 13.34.120.

48. Id. § 13.34.130(3).
49. Id. § 13.34.130(2).
50. Id. § 13.34.180(1)-(6). As an alternative, the petition may allege that the identity and
whereabouts of the parents are unknown and no parent has claimed the child within two months after
the child was found. Id. § 13.34.180(7).
51. Id. § 13.34.190(l)-(2); In re Sego, 82 Wn. 2d 736, 739, 513 P.2d 831, 833 (1973) (court
will uphold permanent deprivation on appeal only if clear, cogent, and convincing evidence establishes the necessity for permanent deprivation to be highly probable).

860

Guardian Ad Litem and Child Abuse
guardian's responsibilities are after appointment. Nor is it clear at what
point in the proceedings a guardian should be appointed. The two Washington statutes on the subject of appointment are in conflict and no Washington court has addressed the issue. The Juvenile Court Act 52 provides:
The court, at any stage of a proceeding under this chapter, may appoint an
attorney and/or a guardian ad litem for a child who is a party to the proceed53
ings.
The Abuse of Children Act 54 provides:
In any judicial proceeding in which it is alleged that a child has been
subjected to child abuse or neglect the court shall appoint a guardian ad
litem for the child: Provided, That the requirement of a guardian ad litem
shall be deemed satisfied if the child is represented by counsel in the pro55
ceedings.
The Abuse of Children Act is specifically related to child abuse, rather
than to juvenile court proceedings in general. Therefore, a guardian ad
litem should be appointed in all child abuse proceedings that end up in
court unless the child is represented by counsel. However, guardians are
appointed only approximately fifty percent of the time petitions are
56
filed.
Washington statutes also do not specify qualifications for guardians ad
litem in abuse cases. They state only that a guardian ad litem shall be a
person found or known by the court to (1) be free of influence from anyone interested in the result of the proceeding, and (2) have the requisite
knowledge, training, or expertise to perform the duties required by this
section. 57 A guardian need not be an attorney. 58
Washington law also does not specify the duties and responsibilities of
a guardian ad litem in child abuse proceedings beyond stating that the
guardian is appointed to represent "the best interests" of the person represented. 59 The legislature has declared that the primary goal is to keep
the family unit intact. 60 Consequently, it appears that the guardian should
52. See supranote 37.
53. WASH. REv. CODE § 13.34.100 (1981) (emphasis added). "A party to the proceeding or the
party's employee or representative shall not be so appointed. Such attorney and/or guardian ad litem.
shall receive all notice contemplated for a parent in all proceedings under this chapter." Id.
54. See supra note 37.
55. WASH. REv. CODE § 26.44.053 (1981) (emphasis added).
56. Interview with Carmen Ray-Bettineski, Director of the King County, Washington Guardian
Program (May 6, 1983) (copy on file with the Washington Law Review).
57. WASH. REv. CODE § 11.88.090(2)(a)-(b) (1981).
58. Id. § 13.34.100.
59. Id. § 11.88.090(2). Although this section outlines the general duties of a guardian ad litem, it
appears to be largely inapplicable to child abuse proceedings.
60. Id. § 13.34.020.
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strive to return the child to the parents. It is not clear, however, how riskfree the home must be before the child is returned. The Washington

courts have not elaborated on the duties of a guardian ad litem. 61 Long
before passage of the current Act, the Washington Supreme Court in In
Re Lewis, 62 held that the court had the power to appoint a guardian ad
litem even if the parents were present at the proceedings. 63 The state court
of appeals has indicated, however, that a guardian ad litem need not remain neutral in deprivation proceedings. 64 However meager, these statutes and case law are the underpinnings for the King County Guardian

Program.
IV.

KING COUNTY GUARDIAN AD LITEM PROGRAM

In 1977, King County, Washington, instituted a program of volunteers
who advocate for the child's best interests in abuse proceedings. 65 They
conduct independent investigations and then provide judges with recommendations regarding the child's future. 66 The program has carefully defined the role and responsibilities of the guardian ad litem. Since 1977,

more than sixty jurisdictions in twenty-seven states have implemented a
program similar to the King County program. 67 These programs provide

economical and effective representation of the abused child's interests.
The King County program is part of the juvenile court administration

structure. Its director is a department head in the court and answers to the

61. Decisions typically state simply that the juvenile court did not err in appointing a guardian ad
litem in child abuse proceedings. For example, the Washington Supreme Court in In re Dunagan, 74
Wn. 2d 807, 810,447 P.2d 87, 90 (1968), stated:
In cases ... which involve allegations of parental child abuse and an unfit home environment,
the best interests and welfare of the child may well conflict with the desires of the child's parents. We therefore think it entirely proper for a juvenile court.. . to appoint a guardian ad litem
to represent the child at hearings held to determine what should be done with the child.
62. 51 Wn. 2d 193, 316 P.2d 907 (1957).
63. Id. at 200, 316 P.2d at 911. The court stated that "[tihe major function performed by the
guardian was the study and preparation of a plan for the correction of the child's problem." Id. at
200-01, 316 P.2d at 911. The court further noted that the appointment of a guardian ad litem does not
or should not divest the parents of any rights that they may have. Id. at 201, 316 P.2d at 911.
64. In re Welfare of Harney, 19 Wn. App. 85, 87, 574 P.2d 395, 396 (1978). The court stated
that the function of a guardian ad litem is to represent the interests of the child. When those interests
conflict with the interests and desires of the parents, the guardian ad litem necessarily becomes an
advocate against the parents' position. Id.
65. The program originated under the auspices of Superior Court Judge David Soukup and was
viewed as a substitute for court-appointed lawyers who were acting as guardians ad litem in dependency hearings. Ray-Bettineski, Court Appointed Special Advocate: The Guardian Ad Litem for
Abused and Neglected Child, Jv. & FAM. CT. J. 65, 65-66 (Aug. 1978).
66. Id. at65.
67. Interview with Carmen Ray-Bettineski, supra note 56.
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Committee on Juvenile Court Judges. 68 The program has a full-time staff
that screens potential guardians, trains them, 69 reviews their written recommendations to the court, and provides consultation. 70 In addition, the
program has a full-time attorney who provides legal consultation and
training. 7 1 An attorney in private practice is on contract to the program to
provide additional consultation and to represent the guardians ad litem at
adjudicatory, dispositional, and termination hearings. 72 Attorneys from
three private law firms provide pro bono representation of the guardians
73
ad litem at the factfinding, dependency, and termination hearings.
Guardians ad litem are appointed by the juvenile court judges. Appointments are generally made at the child's first shelter care hearing;
duties continue through permanent placement of the child. 74 After conducting an initial investigation, 75 the guardian ad litem prepares a written
recommendation for the court to use at the shelter care hearing. This report addresses where the child will live, parents' visitation rights, treat76
ment plans for parents and child, and the date for the next court hearing.
The guardian ad litem also attends the shelter care hearing and makes an
oral recommendation. 77 These initial recommendations are intended to alleviate the problems contributing to the abuse in order to protect the child
78
and strengthen the family.
In preparation for the factfinding and dependency hearings, the guardian ad litem conducts follow-up investigations and interviews and monitors the services being provided the parents and the child. 79 The guardian
ad litem then prepares another written report for the court that addresses
the need for further supervision, physical placement of the child, visita-

68. Id.
69. The program currently has approximately 300 volunteers. The guardians ad litem are initially
trained in the juvenile justice system, child abuse and neglect issues, family dynamics, community
resources, and interviewing and negotiation skills. Continuing training is available on topics of special interest to individual guardians. Id.
70. Id.
71. Id.
72. Id.
73. Id. The guardians' attorneys present evidence and cross-examine witnesses, including the
guardian ad litem. They may appeal an adverse decision. Id.
74. Id.
75. See supratext accompanying notes 15-16.
76. Interview with Carmen Ray-Bettineski, supra note 56.
77. Id. Recommended treatment for the child or parent may include financial and employment
assistance, day care services, foster family care, mental health services, medical care, and classes for
parents in child-rearing and homemaking. Id.
78. WASH. REv. CODE § 26.44.010 (1981).
79. Interview with Carmen Ray-Bettineski, supra note 56.
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tion plans for the parents, and services for the parents and child necessary
to reunite the family. 80
The factfinding and dependency hearings are held in superior court
rather than juvenile court, and the rules of evidence apply. 8 1 The guardian
ad litem is represented by an attorney. An attorney is necessary to represent the guardian ad litem who is not an attorney because the guardian is a
party to the proceeding and is therefore entitled to present a case, examine
and cross-examine witnesses, submit evidence, and prepare motions or
petitions for relief or appeals from orders or judgments. 82 Guardians ad
litem often qualify as expert witnesses during the adjudicatory hearings
83
based on their professional training and knowledge of the child.
If the child is found dependent, the guardian ad litem monitors compliance with the court orders. If the orders are disregarded, or changed circumstances require a modification, the guardian ad litem requests a review hearing. 84 The guardian ad litem also presents a written
recommendation to the court and appears at the post-dispositional review
hearing. These hearings determine whether the child should be returned
home or whether a termination petition should be filed to permanently
85
remove the child from the parents' custody.
V.

ANALYSIS OF NON-LAWYER GUARDIANS AD LITEM

The King County Guardian Program assures that the allegedly abused
or neglected child receives legal representation through the guardian's attorney in addition to the services of a guardian ad litem. The program
recognizes that abuse proceedings serve two functions, only one of which
requires that the guardian have legal training. First, a person is needed to
thoroughly investigate the child's situation. This requires someone who is
committed to spending the time necessary to get to know the child, interview all of the parties, review reports, and investigate alternative treatment and placement options for the child. This person must be trained in
child abuse issues, community resources, and interviewing skills. Legal
training may be helpful, but it is not essential.
Second, an attorney is needed to promote the child's best interests at the
formal, adjudicatory proceedings. Using volunteer non-lawyers to per80.
81.
82.
56.
83.
84.

Id.
JUV CT R.§3.7. WASH. CT R.(1978).
WASH REV CODE § 13.34.090 (1981); Interview with

Carmen Ray-Bettineski. supra note

Interview with Carmea Ray-Bettineski, supra note 56.
Id.

85. Id. A guardian is not represented at the post-dispositional hearing unless it is contested or the
guardian requests representation. Id.
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form the investigative functions, and attorneys at judicial proceedings, is
economical and ensures a thorough investigation.
A. Problems With Using Only Attorneys As GuardiansAdLitem
Although an attorney could be an effective guardian, there are major
problems with requiring that an attorney perform all of the functions of a
guardian 86 in all child abuse proceedings. Of these, the major obstacle is
the cost. 87 The King County Guardian Program alone handled 2,714 child
abuse and neglect cases from 1977 to 1982.88
Attorneys who are presently appointed as guardians ad litem in child
abuse cases are not adequately compensated. Public defender offices are
often used to represent abused children. 89 With the caseloads of public
defenders becoming overwhelming, however, it is not realistic to assume
that they will continue to be able to handle many of these cases. 90
Some counties use legal aid societies to represent children. 91 These societies, however, are experiencing sharp budget cuts and also have very
heavy caseloads. 92 Other counties pay private attorneys or rely on attorneys to volunteer their time to represent abused children. 93 Most courts
"either provide no compensation to appointed counsel ... or set limits
clearly inadequate for the time and complex preparation many cases re94
quire."
Inadequate compensation undermines aggressive, competent representation. 95 Attorneys are often paid only for a single court action, which
does not include investigating before trial or monitoring court orders after
86. Most literature recommending the appointment of a guardian ad litem in child abuse cases
argues that an attorney should be appointed. See, e.g., Redeker, supra note 29, at 539-42; Fraser,
supra note 1, at 30.
87. Federal funding under the Child Abuse Prevention and Treatment Act has been very limited;
most states are granted less than $100,000, and little of this federal money has been used by the states
for guardian ad litem programs. Most of the money goes to child protective services systems. Davidson, supra note 19, at 20.
88. King County Guardian Program News Letter (Fall 1982) (copy on file with the Washington
Law Review). In 1972, over 140,000 cases of neglect were filed in various courts in the United States.
Fraser, supra note 1, at 18.
89. See, e.g., Redeker, supra note 29, at 542 n. 131.
90. Mounts, Public DefenderPrograms,ProfessionalResponsibility, and Competent Representation, 1982 Wis. L. REv. 473,482-83 (chronic underfunding of public defenders' offices has led to
an insufficient number of attorneys and very high caseloads).
91. New York state is one example. See P. PREsCotr, THE CHILD SAVERS 75 (1981).
92. Id. For example, in New York City the Legal Aid Society has approximately 70 attorneys
who represent juveniles. Each attorney juggles between 300 and 350 cases at one time. Id.
93. Redeker, supranote 29, at 542 n. 131.
94. Davidson, Legal Advocacy for Children in the Courts:A New Challenge, 36 NLADA BRIEFCASE 112, 113 (1979).
95. Id.
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trial. 96 Low fees remove incentives to investigate the child's situation
thoroughly.97

Even if enough funds were available to pay attorneys, an attorney for a
maltreated child needs a working knowledge of child abuse, child development, family dynamics, psychiatry, and pediatric medicine. 98 Currently, a typical guardian ad litem is an attorney with no specialized background or training who is underpaid and overworked. 99
B.

The Benefits of Volunteer, Non-Attorney GuardiansAdLitem

The volunteer guardian ad litem program effectively overcomes many
of the problems of a system using only lawyers. With a small, paid support staff, the cost of providing volunteer guardians ad litem to all abused
children is significantly less. Many of the volunteers have formal legal,
96. Duquette, supra note 14, at 321.
97. Redeker, supra note 29, at 543 n. 131. Not only are attorneys for abused children unlikely to
have the time or incentive to thoroughly investigate, many attorneys who are likely candidates to
represent abused children are inexperienced or incompetent. In an article on the sorry state of counsel
for indigent defendants, Judge Bazelon noted: "[T]he provision of legal counsel to the indigent is a
non-prestigious activity that the public and the profession would rather not think about. . . . [W]e
pretend to do justice by providing an indigent defendant with a lawyer, no matter how inexperienced,
incompetent or indifferent." Bazelon, The Defective Assistance of Counsel, 42 U. CIN. L. REV. 1, 4
(1973). Judge Bazelon also discussed the poor representation provided by most private attorneys who
are hired by the court. He noted that "courthouse regulars" are a "cadre of mediocre lawyers who
wait in the courtroom in the hopes of receiving an appointment." Id. at 8 (quoting ABA PROJECT ON
MINIMUM STANDARDS FOR CRIMINAL JUSTICE. PROVIDING DEFENSE SERVICES (App. draft 1971)). Ac-

cording to Judge Bazelon, other frequent representatives of the indigent are the most junior members
of the bar with no experience at all. Bazelon, supra, at 12-13.
Peter Prescott also discusses the "panel lawyers" who sometimes represent children in New York
City. These lawyers are private attorneys who put in their names for occasional work and are paid $25
an hour (as of 1981). P. PRESCOTr. supra note 91, at 101-02. Prescott says: "A few of these lawyers
are idealistic men who consider such service, under such conditions, a pro bono obligation, but most
of them are incompetents who need the money." Id. at 102.
Parents of abused children should not be required to pay for the child's guardian ad litem when it is
possible to avoid such a situation. Child abuse is most prevalent in poor families. Thomas, Child
Abuse and Neglect Part 1: HistoricalOverview, Legal Matrix, and Social Perspectives, 50 N.C.L.
REV. 293, 336 (1972). Even for those who can afford to pay the child's counsel, there is a potential
conflict of interest because the attorney's recommendations will often be against the expressed wishes
of the parents. ABA STANDARDS. supra note 5, § 5.2D.
98. Fraser, supra note 1, at 23; Duquette, supra note 14, at 320.
99. See supra notes 89, 90 & 92. In 1972, the New York Assembly Select Committee published
an evaluation of the effectiveness of "law guardians" appointed to represent abused children. Comment, Appointment of Counsel for the Abused Child-Statutory Schemes and the New York Approach-New York State Assembly Select Committee on Child Abuse Report (1972), 58 CORNELL L.
REV 177 (1972). The primary conclusion was that in most political subdivisions, the law guardians
had failed to protect and adequately represent the interests of the children. The effectiveness of urban
law guardians was undermined by two factors: heavy caseloads, and a bias of these lawyers, who also
represented children in delinquency actions, toward preventing removal of the child from the home.
Id. at 186-87.
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medical, or social science backgrounds. They are specially trained in the
various aspects of child abuse proceedings. Though they are unpaid, the
guardians ad litem are committed to thoroughly investigating the child's
situation.10 0 Most important, volunteer guardians ad litem have proven
willing to follow cases until the child is permanently placed. 101
The program provides legal counsel when necessary to protect the
child's due process rights, to confront the attorneys for other parties in the
proceeding, and to provide the guardian with legal representation. Attorneys train the guardians ad litem in the legal aspects of child abuse cases
to ensure that they are familiar with the legal procedures and are able to
spot potential legal problems. Attorneys are available to provide legal
consultation at all stages of a case. Most important, an attorney represents
the guardian ad litem at the factfinding, disposition, dependency-termination, and review hearings. The attorney is able to rely on the guardian's
extensive investigation. Moreover, attorneys in the program specialize in
child abuse cases and therefore are knowledgeable about the unique aspects of such cases. Attorneys who provide pro bono services to the pro02
gram agree to commit enough time to provide effective representation. 1
Having an attorney represent the guardian ad litem in court has the further advantage of allowing the guardian ad litem to appear as a witness for
the child. This is not possible when the guardian ad litem serves as both
the advocate and the legal representative of the child because an attorney
must withdraw as counsel upon becoming a witness. 103 Because the
guardian ad litem often has done the most investigation into the child's
situation, appearing as a witness can be an effective means of promoting
the child's best interests.
VI.

THE NEED FOR CLEAR LEGAL STANDARDS

Programs using volunteer guardians ad litem do not eliminate all of the
problems associated with representing abused children. The lack of standards for determining the best interests of the child and the role of the
guardian ad litem remains. Legislatures, courts, and program directors
should provide guardians with greater guidance in these areas.
Most child abuse statutes and case law require that the guardian ad litem represent the "best interests" of the child. 104 There is no consensus,
100. Interview with Carmen Ray-Bettineski, supra note 56. For a description of the investigation, see supra notes 14-15 and accompanying text.
101. A guardian has the option to accept or decline a case and only accepts those to which he ;r
she can give the necessary time and energy. Interview with Carmen Ray-Bettineski, supra note 56.
102. Id..
103. MODEL CODE OF PROFFESSIONAL RESPONSIBILITY DR 5-102 (1979).
104. See infra notes 104-07 and accompanying text.
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however, on the meaning of that term. Because the "best interests" standard is so vague and gives so little guidance to the courts, varying results
are all justified as being in the best interests of the child.105 Further, a
child abuse proceeding may reflect four or more views of the child's best
interests: the social service agency's, the parents' or custodian's, the
06
guardian ad litem's, and the child's. 1
State statutes generally fail to define the child's best interests. For example, the Ohio Revised Code states that a guardian ad litem is to "protect the interest of the child," 107 without specifying who decides what
that interest is. The Revised Code of Washington merely states that the
court shall appoint a guardian ad litem for the child. 108 The New York
statute is slightly more specific, stating that the law guardian is to protect
the interests of the juvenile and express the juvenile's views to the
court. 109 The California Code defines the child's best interests as "entering a secure and stable home" as rapidly as possible. "10 However, a secure home may not be a realistic possibility if the choice is between a
foster home and the home of parents accused of abuse or neglect. 1"'
Guardians ad litem in abuse proceedings also must decide whether to
represent the wishes of the child, or follow their own conception of the
child's best interest. The problem is compounded by the fact that it may
be difficult for the guardian ad litem to determine what the child's wishes
are or whether the child is unduly influenced by the parents or guardians. 112
Some commentators argue that the guardian ad litem must simply consider the expressed desires of the child. 113 Others argue that the guardian
ad litem should see that another guardian is appointed to advocate the
child's expressed wishes when they differ from the guardian's conclusion. 114 The American Bar Association Juvenile Justice Standards state
that attorney guardians ad litem should be bound by the child's determination of what is in his or her best interest as long as the child is capable
105. R. GOTrESMAN, THE CHILD ANDTTHE LAW 50 (1981). Some authors argue that the best interests standard deserves critical scrutiny because it diverts the decisionmaker from weighing the impact
of any decision. These authors suggest another standard for decisionmakers in dependency cases:
"the least detrimental available alternative for safeguarding the child's growth and development." J.
GOLDSTEIN. A. FREUD & A. SOLNIT, supra note 36, at 53.

106. See supra notes 26-34 and accompanying text.
107. OHIO REV. CODE ANN. § 2151.281 (Page Supp. 1982).
108. WASH. REV. CODE § 26.44.053(1) (1981).
109. N.Y. FAM. CT. AcT § 241 (McKinney 1975).
110. CAL. CIV. CODE § 237.5 (West 1982).
111. See generally J. GOLDSTEIN, A. FREUD & A. SOLNIT, supra note 36, at 31.
112. Genden, SeparateLegal Representationfor Children:Protecting the Rights and Interests of
Minors in JudicialProceedings, 11 HARV. C.R.-C.L. L. REV. 565, 588-89 (1976).
113. Id.
114. Ray-Bettineski, supra note 65, at 66.
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of considered judgment. 1 5 When this is not possible, and a separate
guardian ad litem is not appointed for the child, the attorney may either
maintain neutrality regarding what is in the child's interests or adopt a
position requiring the "least intrusive intervention" justified by the
child's circumstances. 116
The law should specify the guardian ad litem's duty when the child's
expressed wishes conflict with the guardian ad litem's own assessment of
the child's best interests. The guardian ad litem should ascertain the extent to which the child can articulate his or her needs and desires, as well
as the child's level of maturity. The weight to be given a child's expressed wishes should then depend on the child's ability to make a reasoned decision. Children should have the right to express their own
wishes and opinions to the court, both directly and through a guardian ad
litem. If the guardian ad litem agrees with the child's expressed interest,
the guardian ad litem should become a spokesperson for the child. If the
guardian disagrees that the child's expressed interests are actually in the
child's best interest, the guardian should explain to the child why the
guardian disagrees with the child and bring to the court's attention the
child's expressed desires and explain why the guardian disagrees.
Further, legislatures should clarify the duties and goals of a guardian ad
litem. Court rules should elaborate on the legislative specifications. The
guardian should be required to strive for permanent placement of the child
from the start of the proceeding and be required to ensure that permanent
placement is obtained as quickly as possible. The guardian should also be
required to meet an adequate standard of performance. 117 If goals and
duties are well defined, guardian programs are more likely to provide adequate representation for abused children.
VII.

CONCLUSION

Although the need to appoint guardians ad litem to represent children
in abuse proceedings is widely recognized, there are several shortcomings
to the typical approach of state statutes and commentaries on the subject.
115.

IJA-ABA JUVENILE JUSTICE STANDARDS PROJECr, STANDARDS RELATING TO COUNSEL FOR

3.1(b)(ii)[b].
116. Id. §3.1(b)(ii)[b[3].
117. See Solender, supra note 3, at 623-24. It is possible for the child to sue the guardian ad
litem if the child feels wronged by the guardian's actions. However, success in such a suit is unlikely.
First, it is unlikely that a child would recognize that a guardian was not properly representing the
child's best interest. In addition, since the guardian is closely supervised by the court, it is improbable that another court would find that a guardian committed a breach of fiduciary duties. Id. Consequently, the court that appointed the guardian should supervise the guardian and dismiss a guardian
from a case if the guardian does not adequately advocate for the child.
PRIVATE PARTIES §

869
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First, the widespread assumption that guardians ad litem must be attorneys fails to recognize that guardians serve two functions: investigation,
and legal representation in court. Legal training is not necessary to perform the investigative function. Exclusive use of paid attorneys as guardians ad litem is a significant financial burden. Second, many states, including Washington, have failed to clearly articulate the role and
responsibilities of a guardian.
The King County Guardian Program effectively overcomes many of
the typical problems with guardians and provides effective and economical representation of abused children. The program's use of lay volunteers to investigate and provide recommendations significantly decreases
the cost of representation and increases the time spent in investigation.
The program's use of attorneys at the adjudicatory stages protects the
child's due process rights and helps promote the child's best interests.
The program has also established some standards of representation for the
guardian ad litem. Nevertheless, better legislative guidelines regarding
the duties of guardians ad litem would ensure more consistently effective
representation of abused children.
Nancy Neraas

